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Dear 8im

NO COMMUNICATION |8 'll'O BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRBY AGBIETANT

Criminal Fo
sagainst C.D., e ¥

murder; (2) VWarrant
ot of ¢.D. fmediately Liasued by a
o?j;k{iu ate, & laced in the hands of
(, the Dey ﬁnri ; and G.D. vas appre-
nded undey the arrant; (3) Altho the State
» 1% d1d not insist ypon an
3¢ on the sompleint, and instead
smediate hearing after the appre-
hension of C,D., the Magistrate asting on the
suggestion of myself as 0onntzhﬁtterney, post~
poned the hearing for one mon in order to
allov C.D. ressonable ‘ccoling tm' and at
the same time try to conserve the pe&ce; and
C.D. made an Appearance Bond to answer such oom-
plaint upon the expiration of said one month's
time; (%) After making the Appearence Bond, C.D.
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employed an Attorney vho now santends that the
Magistrate vas without authority under the law

to postpone the hearing, but 1t was compulsory
upon him to immediately proceed with such hear-
ing; while I, as County Attorney, contend that 1t
was vithin the power of the Magistrate to postpone
the hearing, and it vae not compulsory upon him
to inmediately proceed therewith."

You submit the following questions for our determina-
tion:

"l. W¥here in the judgment of the a-
trate 1t tends to lessen hardship on the Defen-
dant, may the Magistrate cof his own secord post-
pone e hearing on & Peace Bond charge, after
the Defendant 1is drought hefore him

"2, May the Magistrate postpone such heer-
ing upon the epplication of either the State or
the Defendant?

~ "3, Is the Defendant entitled to make an
Appe%ranoe Bond pending postponement of such hear~
ing?

The proceedinge authorized by Title 3, Chapter 3 of
the Code of Criminsl Procedure (Articles 79, et seq., C.C.P.)
are unusual in many respects and extraordinary in character.
Although it hes been ssid that sueh proceedings are "genersally
regarded in the nature of ¢riminal proceedings,” (Ex parte
Garner, 93 Tex., Cr. R. 179, 246 8.W. 371; 7 Tex. Jwr. 326), thers
is no provision for & trial by jury (BEx parte Garner, supra);
nor is there appeal from the order of a magistrate requiring a
peaconbgnd. See Ex parte Wilkinson, 102 Tex. Cr. R. 336, 278
s.w. 2 [ ]

Hebeas corpus ies the only remedy to obtain rslease
from custody of one in default of making the bond, once it has
been fixed. The amount of the bond rests largely within the
magistrate's diseretion, and will not be disturbed by a court
hearing the writ of habeas corpus unless the magistrate abused
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his diseretion. Ex parte Blackmon, (Tex. Cr. A.) 112 A.W.
(24) 739, But such a court will determine whether the judg-
ment of the magistrate was authorized under the facts, and
if the evidence is deemed insuffigient, the relator should dbe
discharged. Ex parte Allen, 113 Tex. Or. R. 73, 19 8.W. (24a)

3 Ex parte Wilkinson, supra; Ex parte Nontez, 134 Tex. Or.
R. 315, 115 s.¥. (24) 912,

We have been unable, safter diligent search, to find
any case bearing upon the question you submit. Reference to
the statutes does not disclose any provision for bond pending
the hearing, the fowr pertinent articles of the Code of Orimi-
nal Procedure reading as follows:

"artiele 79. BShall issue verrant

PWhenever a maglatrate is informed upon oath
that an offense is about to be camitted against
the person or property of the informant, or of
another, or that any person has threatened to oom-
nit an offense, it is hig duty immediately to is-
sue a warrant for the arrest of the accused, that
he may be breught before such magistrate or be-
fore some other named in the warrsnt.”

®Artiele 80. Ascused hrought before maglstrate

e “When the acoused has been brought before
the magistrate, he shall hear proof as to the
sccusation, and, if he be satisfied that there
is Jjust reason to apprehend that the offense vas
intended to be committed, or that the threat wvas
geriously made, he shall make an order that the
acoused enter into bond in susch sum as he may
in his discretion require, conditioned that he
vill not commit such o @, and that he wi
kesp the pease tovard the perscn threatened or

about to be injured, and toward all othera for
one year from the date of such bond."

"Article 85, Failure to give bond
"If the defendant fall to give bond, he shall

be committed to jJall for one ysar from the date
of the first order requiring such bond,"
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"Article 87. May dissharge defendant

"If the magistrate bellieves from the evi-
dence that there is no good reason to apprehend
that the offense was intepded or will be commit-~
ted, or that no serious threaet was made by the
defendant, he shall discharge the accused, and
may, in his diseretion, tax the gost of the pro-

deeding agsinst the party making the complaint.”

It seems to us that the adove atatutes econtemplate
an immediate hearing upon the gomplaint. JFrom & reading of
the cases eited above, it is ¢lear that one may not be proper-
1y placed under a peace bond {or confined in jail for failure
to make the bond) until after the hearing provided Article
80, at which hesring the evidense must shov either t an of-
fense is about to be conmitted against the person or Yy
of another, or has seriously threatened to qommit s an of-
fense, Until this hearing is held, vhat restrioctions may be
lavfully sed upon the persca accused? Ne is not
with & substantive offense, but with being "about™ to commit
such; or vith having "threstened® to sommit one. JIn the state-
ment of facts you submit, it is probadble the proof would sus-
tain a substantive offense. See Article 1265, Penal Code,
*Seriousl thru*o% e,® The purpose of Articles 79, et
5eq., e O ure is to prevent offenses, not
to punish for offenses after the sommission thereof. 8 Am.
m. ma’ 300. 19. .t '.‘- .

By both the eonstitutional and statutory provisions
it is declared:;

%A1l priscners shall be bailable by suffi-
oient sureties, unless for capital offenses, vhen
the proof is evident; but this provision shall
not be construed as to prevent bail after in-
dictment found upon examination of the evidense,
in such manner as may be prescribdbed by lav. "
(Constitution of Yexas, Art. 1, BSeo, 11; 0.C.P.
1925, Art. %) |

The general rules as to bail sre to be found in Ohap-
ter 4, Title 5 of the Code of Criminal Prosedure.

W28
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Article 267 defines "bail®™ as “"the gseourity given
by the accused that he will appear and answver before the pro-
per court the asccumation brought against him.” Article 269
defines & "ball bond" as an undertaking entered into for the
appearance of the principal "before some court or magistrate
to ansver a criminal accusation." Article 273 preseribes
the requisites of a bail bond, one of which is that the obli-
gors bind themselves that the defendant will eppesr before
the proper court or magistrate to answer the accusation against
him. Article 274 is quoted in full:

"Article 2T4. Rules applicable to all caser of
bail

"The rules in this chapter respecting recog-
nizances and ball bonds are applicable to all
such undertakings wvhen entered into in the course
of a oriminal action, vhether before or after an
indictment, in every case where authority is
gi;an to any coﬁit, gudgo, magistrate or other
officer,. . to require bsil of a perscn accused of
an offense, or of a witness in a criﬁiﬁgi—zﬁﬁfan.'

erscoring ours)

The answer Lo your firat question is that there is no
authority, statutory or otherwise, for the magistrate to post-
pone a hoarln% on & peace bond charge because in his judgment
it "tends to lessen hardship on the defendant.” It is our
opinion that the statutes contemplate an immediate hearing
hecause of the extrsordinary character of the proceedings,
Certainly both tlie 8tate and accused should be afforded reason-
abls opportunity to procure vitnesses and othervise prepare for
orderly presentaticn of the faote. Neverthelsss, the object of
thie nature of progceeding is to prevent seriocusly threatened
offenses.

For the same reasons, your second guestion should
also be ansvered in the negative. It is contemplated that the
hearing shall proceed with dispatech to attain the objects of
the atatutes, the prevention of a eontemplated or seriously
threatened crime. The provisions of the Code of Criminal Pro-
cedure (Articles 538, C.C.P., et #eq.) have no application in
this character of proceeding.
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Your third question is ansvered in the negative.
In the statutes hereinabove clted and quoted, it 1s clear
that the words "oriminal accusation,” "oriminal action,” and
"socused of an offense” signify the intention of the Legis-
lature that these articles apply to persons charged with the
aoctual commission of sufjstantive offenses. Although the term
"all prisoners™ is used in the Constitution, we ee with
the statement of the text in Texas Jurisprudence {5 Tex. Jur.
812), "it is evident that the provision was weant, not to re-
quire all priscners in all circsumstances to be dalled, but
to refer to & olass of prisoners.” See Ex parte lseli, Ao
Tex, ¥51, 19 Am. Rep. 32; Ex parte Erven, 7 Tex. Or. App. 288.

Trusting that the abhove satisfaotorily ansvers your
questions, we are -

ovTy JUN 6, 1941 Yours very truly
ATE OENERAL OF TEXAS

CEI5TA ’ i M Meﬂ

Benjanin Woodell
Agaistant




